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D IG E S T  

P r io r  dec is i on  d i sm iss ing  p r o tes t as  u n tim e ly is a ffirm e d  
whe r e  r e ques t d oes  n o t es tab l i sh  any  fac tua l  o r  l ega l  e r ro rs  
i n  th e  p r i o r  dec is ion .  

D E C IS IO N  

The  jo int  v en tu r e  o f R a y m o n d  In te r n a tio na l  B u i lders,  Inc ., 
B a u e r  o f Ame r i c a  Co r po r a tio ns  a n d  S IF-Bachy  ( R a y m o n d /Baue r )  

_  ____ - -  r e ques ts r econs i de ra tio n  o f o u r  dec is ion ,  R a y m o n d  Tn te r -  
na t i nna l  Rn i ldc?rs.  Tnc-.  B a u e r  of Ame r i c a  Pn r nn r s  - - - .e- - - - - -  - - - - - - - - ,  - - - - - ,  - - - - -  - ~  - -  ,,,,,,-~ ~ i ons  a n d  
S IF-Bachy , a  Jo int  V e n tu r e , B - 2 2 5 8 27 .2 , A u g . 1 1 , 1 9 8 7 , 
8 7 - 2  C .P .D. q [ i n  wh i ch  w e  d i sm issed  as  u n tim e ly its 
p r o tes t u n de r  a i i tat ion N o . 7 - S P - 4 0 - 0 4 9 0 0 /DC-7710 , i ssued  
by  th e  Depa r tm e n t o f th e  In ter io r .  

W e  a ffirm  th e  d ismissa l .  

In  o u r  A u g u s t 1 1  dec is ion ,  w e  n o te d  th a t cer ta in  in form a tio n  
re la ted  to  th e  p r oduc tio n  schedu l e  m a in ta ined  by  th e  con -  
t ractor th a t p e r fo r m e d  th e  first p h a se  o f th is  two -phase  
cons truct ion p ro ject  h a d  n o t b e e n  supp l i ed  to  p o te n tia l  
o ffe ro rs  i n  th e  p r o tes te d  so l ic i tat ion fo r  th e  p h ase  2  wo rk . 
A ccord ing ly ,  w e  he l d  th a t u n de r  o u r  B id  P ro tes t Regu l a tio ns , 
R a y m o n d /B a u e r  shou l d  h ave  p r o tes te d  th e  sol ic i tat ion's 
fa i l u re  to  p r ov i de  th a t in form a tio n  to  o the r  o ffe ro rs - -wh ich  
w e  v i ewed  as  th e  c rux  o f th e  p r o tes t - -before  th e  c los ing  
d a te  fo r  rece ip t  o f p r oposa l s . 

R a y m o n d /B a u e r  c on te nds  th a t its r ea l  bas is  fo r  p r o tes t was  
th a t th e  agency  eva l ua te d  p r oposa l s  o n  th e  bas is  o f a n  
eva l ua tio n  cr i te r ion wh i ch  was  n o t d i sc losed  by  th e  R F P , 
i.e ., th e  p r o posed  cons truct ion schedu l e  re la t ive to  th e  
m iss ing in form a tio n . R a y m o n d /B a u e r  a r gues  th a t its p r o tes t 
was  tim e ly b ecause  it cou l d  n o t h a ve  k n own  th a t th e r e  wou l d  
b e  a  cr i t ical re la t i onsh ip  b e tween  th e  p h ase  1  cons truct ion 
schedu l e  in form a tio n  th a t was  n o t i nc l uded  in  th e  



solicitation and the evaluation of proposals. Raymond/Bauer 
concludes that our Office misunderstood its original basis 
for protest to be that the phase 1 production schedule 
information should have been provided to all offerors--not 
just known to the incumbent--in the RFP. 

The protester also argues that we erred in the prior protest 
because we stated that Raymond/Bauer's pre-issuance Freedom 
of Information Act (FOIA) request for the information in 
question showed that Raymond/Bauer recognized the importance 
of the phase 1 production schedule prior to the closing 
date. Finally, the protester points out that the informa- 
tion it received from the contracting officer pertaining to 
Raymond/Bauer's evaluation in production schedule-related 
areas is different from the point totals we used in the 
statement of facts in our prior decision. 

We do not agree with Raymond/Bauer's position. We fully 
understood that the original protest was presented as an 
objection to the evaluation of proposals in the production 
schedule area when, in fact, information pertaining to phase 
1 production schedules had not been provided to offerors. 
Notwithstanding this characterization, however, the record 
showed that Raymond/Bauer had communicated with the agency 
on numerous occasions before and during the procurement 
process in its attempt to get the phase 1 production 
schedule information under the FOIA. Raymond/Bauer's FOIA 
request asked for information about construction excavation 
rates, progress, equipment used, and unexpected or difficult 
site conditions. All of these items bear on the phase 1 
production schedule. Obviously, Raymond/Bauer realized the 
importance of that information to its own proposal well 
before award of this contract to another firm. Moreover, 
the protester does not dispute that the solicitation allowed 
evaluation of proposals for construction schedule, and even 
admits that during discussions the agency's negotiators told 
Raymond/Bauer they were concerned that Raymond/Bauer's 
proposed schedule was "too optimistic." Certainly, then, it 
was clear to Raymond/Bauer prior to the award--and well 
before the protest was filed --that its proposal was to be 
evaluated in the schedule area and that, for Raymond/Bauer's 
purposes the phase 1 production information lacking from the 
solicitation was critical. 

Concerning the charge that the evaluation category point 
totals provided our Office differ from Raymond/Bauer's 
understanding based upon its debriefing, we can only state 
that the agency provided the evaluation totals to us in a 
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documented report on the protest and we discern no reason 
to doubt the accuracy of the agency's report. 

Accordingly, the dismissal is affirmed. 
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